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El i zabeth Goff has sued her forner enployer, Bayada
Nurses, Inc. (“Bayada”), for overtine conpensation pay for her
work in excess of forty hours per week under the Fair Labor
St andards Act (“FLSA"), 29 U S.C. A 8§ 207, and its New Jersey
counterpart, the New Jersey Wage and Hour Law (“NJWHL"), N. J.S. A
34:11-56. Bayada argues that Goff is not entitled to overtine
pay because she was exenpt fromthe statutes’ overtinme pay
requi renents as a bona fide executive, admnistrative, and/or
conmbi ned executive and admi nistrative enpl oyee.

Goff filed a motion for partial summary judgnent! on
the issue of liability for her FLSA claimonly, and Bayada fil ed

a notion for summary judgnent.? The Court held oral argunent on

! Under Fed. R Civ. P. 56, summary judgnment is appropriate
when, viewing the facts and inferences in the |ight nost
favorabl e to the nonnoving party, there is no genuine issue as to
any material fact and the noving party is entitled to judgnent as
a matter of |aw

2 Coff did not nove for summary judgnent on her NJWHL
claim and she did not respond to Bayada's notion regarding this
claim The Court will assune that she woul d make the same
argunents on her NJWHL claimthat she has made on her FLSA claim



the notions on March 2, 2006. The Court will deny the

plaintiff’s notion and grant the defendant’s notion.

Procedural History

Goff filed her conplaint agai nst Bayada on Novenber 9,
2004. Bayada answered the conplaint, and the parties conducted
di scovery. On Septenber 30, 2005, Goff filed a notion for
partial summary judgnent on the issue of FLSA liability only, and
Bayada filed a notion for summary judgnent. The Court held oral

argunent on the notions on March 2, 2006.

1. Facts
Bayada provides in-home nursing care to patients.

Beginning in April of 1996, Goff was enployed as an on call
supervi sor by Bayada. She eventually received the newtitle of
staff supervisor/on call supervisor. In April of 2004, she was
put on a six-nonth probationary period because of performance
probl enms. The problens continued during this period, and she was
termnated in Cctober of 2004. It is undisputed that Goff never
conpl ai ned that she should be paid overtine until after she was
termnated. (CGoff Dep. at 13-14, 138; Bayada Mdt. for Summ
Judg. (“Bayada Mdt.”) Ex. 11).

In addition to per diempay for on call tinme, CGoff’s

base sal ary ranged from $37, 000 per year in 2000, to $37,925 per



year beginning in April of 2001, to $40,000 per year as of Apri

of 2002, to $28,000 plus incentive pay of 3.75% of the gross
profit margin of her unit as of April of 2003. Her total
conpensati on from Bayada in 2003 was $80, 744. 00, and she earned
$63,524.90 in 2004 in the approximately ten nonths before she was
termnated. (CGoff Dep. at 101-03; Bayada Resp. to Pl. Mt. for
Partial Summ Judg. (“Bayada Resp.”) Ex. E)

Coff stated in her resune on careerbuilder.comthat she
had si xteen years of nanagenent experience,® and admtted in her
deposition that that included her eight years at Bayada. 1In this
resune, Coff also stated that as a staff supervisor at Bayada,
she was “[d]irectly responsi ble for a casel oad of approxi mately
25 clients” and that her “forenpst duty [was] to schedul e
appropriate field staff . . . . while also casemanagi ng to ensure
that the enployee retain[ed] a positive relationship with the
client and/or famly while adhering to standards.” She al so
stated that she “assist[ed] with interview ng, adverti sing,
mai ntaining [her] ads on [the] conpany website,” and that she had

“been cross trained in Human Resources.” (Bayada Mdt. Ex. 5;

3 On this website, in a section entitled “Experience,” Coff
i ndi cated that she managed “50 others.” Coff argues that the
Experi ence section was not actually part of her resume. She
states that she nmanaged 50 ot hers throughout her nmany years of
enpl oynment, but not at Bayada. It is not entirely clear fromthe
careerbuil der.comprofile whether Goff was referring to her
Bayada enpl oynent or her entire career when she nade this
statenent. (Bayada Mbot. Ex. 5).



Cof f Dep. at 27-28, 30).

On the sanme resunme, she al so described the on cal
supervi sor position. She stated that her duties included “taking
new client referrals, finding replacenment coverage for staff who
may call out, admnistering help to existing clients calling in,”
and “general support when needed.” (Bayada Mdt. Ex. 5).

On her nonster.comresune, CGoff described her Bayada
duti es:

Mai ntai n casel oad of pediatric and adult patients,

work wi th manag[]* organi zati ons, insurance conpanies
and other State agencies to performclie[nt] services,
mai ntain confidentiality, assist in case audits.
Trained in Human Resources to assist in
recruitnment/retention of nursing staff, supervise and
eval uate staff, performance eval uations, inservices, State
certification, week[ly] payroll.
(Bayada Mdt. Ex. 6).

CGoff’s self-evaluation formstated that her “Min
Function” as a staff supervisor was to “oversee all casel oad
managenent activity, assum ng responsibility for the delivery of
services in accordance wi th Bayada Nurses’ standards.” In her
deposi ti on, when questioned about this statenment, she stated:
“Correct, that was their main function.” She also confirmed in
her deposition the accuracy of her statenents on her self-

eval uation formthat her specific responsibilities included

scheduling, nonitoring her caseload, facilitating, supervising,

4 Some of the letters are cut off in this docunent.
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evaluating field staff performance, helping wth interview ng,
hiring, salary determ nations and term nations, and docunenti ng
incidents. Goff provided feedback regardi ng potential new

enpl oyees and had discretion in setting enpl oyee bonus | evels
within a preset range. Although Goff generally conferred with a
Director before termnating an enpl oyee, she signed term nation
letters on at | east two occasions. She was al so cross-trained in
human resources functions, so that she could ensure that

enpl oyees under her conplied with certification, inmmunization and
aut horization requirenents. (Bayada Mt. Exs. 12, 15; CGoff Dep.
at 32-36, 47-48, 96, 122-25).

Goff confirmed in her deposition that her forenost duty
as a staff supervisor was to schedule appropriate field staff.
She stated that this “[was] challengi ng because you' re trying to
get these nurses to work, try to get themto cover certain shifts
or work on certain cases and keeping the famlies happy and
getting the hours that the children, or whoever the patient
needs, filled.” Oher staff supervisors confirnmed the
chal | enging, varied, and discretionary nature of the staff
supervi sor position. (Goff Dep. at 30-31; Barbaccia Dep. at 25;
Hess Dep. at 13; Russell Dep. at 39, 42).

As an on call supervisor, Goff was the only manager on
duty when the office was closed. She had to handl e any probl ens

or energencies that arose during those hours, including client



conplaints. There is a dispute over whether Goff was required to
obtai n approval fromher director before offering a bonus to an
enpl oyee to induce that enployee to take an on call assignnent.
Goff clains that although she had previously been authorized to
do so unilaterally, during the nost recent two to three years of
her enploynent, she was required to call her director and get his
approval. (Goff Dep. at 40-41, 128-29).

In Goff’s post-discovery declaration, she stated that
her “duties were the sanme for both jobs - to schedule nurses for
clients to provide honme nursing care.” She characterized her
work as “clerical,” stated “I was not a manager,” and “l did not
supervi se the workers’ performance,” and mnimzed her role in

hiring and firing. (Goff Declar.).

I11. Analysis
A. Gof f' s Decl arati on

The Court will not consider Goff’'s declaration to the
extent that it conflicts with her prior sworn deposition
testinmony. The United States Court of Appeals for the Third
Crcuit has held that where a party contradicts prior sworn
testinmony without satisfactory explanation through an affidavit
at the summary judgnent stage, “the subsequent affidavit does not

create a genuine issue of material fact.” Martin v. Merrell Dow

Pharms., Inc., 851 F.2d 703, 706 (3d Gr. 1988). The rationale




for this rule is that when “the affiant was carefully questioned
on the issue, had access to the relevant information at that
time, and provided no satisfactory explanation for the later
contradiction,” “the objectives of sunmary judgnment woul d be
seriously inpaired if the district court were not free to

di sregard the conflicting affidavit.” [d.

Exhibit 1 to Goff’s notion is a post-discovery
declaration by Goff. Bayada argues that this declaration is
inconsistent wwth Goff’s prior sworn testinony and shoul d not be
consi dered under the Martin rule. Coff argues that this
declaration is (1) necessary, because of “ineffective deposition
gquestioning,” and (2) consistent with her prior testinony.

Goff makes no substantive argunent that the deposition
questioning was ineffective. Goff was questioned in detail about
her duties and position. To the extent that the declaration
conflicts with Goff’s prior sworn testinony, the Court wll
disregard it under the Martin rule. |In addition, even accepting
CGoff’s declaration in its entirety, it is not clear that Coff

woul d be entitled to overtine pay.

B. Executi ve Exenption

Bayada argues that Goff fits within the executive
exenption to the overtine pay rule, and the Court agrees. Under

the FLSA and the NJWHL, an enpl oyer nust pay an enpl oyee who



wor ks nore than forty hours per week at a rate of tine-and-a-half
unl ess the enpl oyer establishes that the enployee falls within an
exenption fromthe overtine requirenent based upon her salary,
duties and work. 29 U S.C. § 207; N J. Stat. 8§ 34:11-56(a)(4).°
Enpl oyees who act in a bona fide executive capacity are exenpted
fromthe statutes’ overtinme requirenents. 29 U S.C 8§ 213(a)(1);
N.J.AC 12:56-7.1. An enployer has the burden of proving that

an enpl oyee is exenpt from FLSA coverage. |daho Sheet Mt al

Wrkers, Inc. v. Wrtz, 383 U S. 190, 209 (1966). An exenpt

executive enployee is one who is paid on a salary basis of under
the FLSA, not |ess than $250 per week before August 23, 2004, or
$455 per week after that date, and under the NJWHL, at |east $400
per week and:

(a) Whose primary duty consists of the managenent
of the enterprise in which he is enployed or of a
customarily recogni zed departnent or subdivision

t hereof ; and

(b) Who customarily and regularly directs the work
of two or nore other enployees therein; and

(c) Wo has the authority to hire or fire other

enpl oyees or whose suggestions and recomendati ons
as to the hiring or firing and as to the advancenent
and pronotion or any other change of status of other
enpl oyees wil|l be given particul ar weight; and

(d) Who customarily and regul arly exercises
di scretionary powers; and

(e) Wio does not devote nore than 20 percent :
of his hours of work in the workweek to activities

> The New Jersey statute is patterned after the FLSA
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which are not directly and closely related to the
performance of the work described in paragraphs
(a) through (d) of this section.

Former 29 CF.R 8§ 541.103;° N.J.A C. 12:56-7.1.

1. Sal ary Basi s

Coff’'s salary qualified her for the executive
exenption. During the three years prior to her term nation
(which is the rel evant period under the applicable statute of
limtations), Goff held the conbined position of staff supervisor
and on call supervisor. She earned a salary during this tine,
and was paid on a per diembasis for on call tinme. Her base
sal ary ranged from $28,000 to $40,000 during this period. This
wor ks out to roughly $538-$739 per week, and qualifies Goff for
t he executive exenption. An enployee is not disqualified from
this exenption even if her enployer provides her with additional
conpensati on, and the additional conpensation need not be

cal cul ated as overtine pay. 29 CF. R 8§ 541.604.

2. Managenment as Prinmary Duty

To be an executive enployee, Goff’s primary duty nust

have been managenent. The regul ations define the primary duty

6 This section was superseded by 29 CF. R § 541.100
ef fective August 23, 2004. The new section does not contain a
percent age requirenent, as section (e) has been omtted. As
di scussed bel ow, CGoff satisfies the exenption under either
provi si on.



as:

the principal, main, major or nost inportant duty

that the enpl oyee perfornms. Determ nation of an

enpl oyee's primary duty nust be based on all the facts
in a particular case, with the nmajor enphasis on the
character of the enployee's job as a whole. Factors to
consi der when determning the primary duty of an

enpl oyee include, but are not limted to, the relative
i nportance of the exenpt duties as conpared with other
types of duties; the anmount of tinme spent performng
exenpt work; the enployee's relative freedom from

di rect supervision; and the relationship between the
enpl oyee's salary and the wages paid to other

enpl oyees for the kind of nonexenpt work perforned

by the enpl oyee.

29 CF.R 8 541.700(a); see also Guthrie v. Lady Jane Colleries,

Inc., 722 F.2d 1141, 1145-46 (3d GCr. 1983); MGath v. City of

Phi | adel phia, 864 F. Supp. 466, 489 (E.D. Pa. 1994). An enpl oyee

who spends over 50% of her time perform ng managenent duties wll
generally satisfy the primary duty requirenment, though an
enpl oyee who spends | ess than 50% of her tine doing so may stil
fall under the exenption. 29 C F.R § 541.700(b).

The regul ations |ist nmanagenment duties including:

i nterview ng, selecting, and training of

enpl oyees; setting and adjusting their rates of pay
and hours of work; directing the work of enpl oyees;
mai nt ai ni ng production or sales records for use in
supervi sion or control; appraising enployees
productivity and efficiency for the purpose of
recommendi ng pronotions or other changes in status;
handl i ng enpl oyee conpl aints and gri evances;

di sci plining enpl oyees; planning the work;

determ ning the techni ques to be used; apportioning
the work anong the enpl oyees; determ ning the type of
materials, supplies, machi nery, equipnent or tools
to be used or merchandi se to be bought, stocked and
sold; controlling the flow and distribution of
mat eri al s or merchandi se and supplies; providing for

10



the safety and security of the enpl oyees or the
property.’

29 C.F.R § 541.102.

In her deposition, Goff confirned the statenent on her
self-evaluation formthat a staff supervisor’s “main function” is
to “oversee all casel oad managenent activity, assum ng
responsibility for the delivery of services in accordance with
Bayada Nurses’ standards.” (Goff Dep. at 122). In her resunes,
she stated that she was “[d]irectly responsible for a casel oad of
approximately 25 clients” and that her “forenpst duty [was] to
schedul e appropriate field staff . . . . while al so casemanagi ng
to ensure that the enployee retain[ed] a positive relationship
with the client and/or famly while adhering to standards.”
(Bayada Mot. Ex. 5). She stated that she was “[t]rained in Human
Resources to assist in recruitment/retention of nursing staff,
supervi se and eval uate staff, perfornmance eval uati ons,

i nservices, State certification, week[ly] payroll.” (Bayada Mot.
Ex. 6). These are all managenent functions.

Goff confirmed in her deposition, her self evaluation,
her careerbuil der.comresunme, and her nonster.comresune that she
managed others. In view of this, the dispute about whether her
statenent on careerbuil der.comthat she managed 50 ot hers

referred to her Bayada enpl oynent is not material. Her later

" After the anendnents, the duties of “planning and
controlling the budget; and nonitoring or inplenenting |egal
conpl i ance neasures” were added.

11



attenpts in her declaration and at oral argunment to mnimze the
i nportance of her duties do not create genuine issues of materi al
fact.

Even accepting as true her statenments that she spent
nmost of her tinme scheduling the nurses, “setting and adjusting
[enpl oyees’] . . . hours of work,” “planning the work,” and
“apportioning the work anong the enpl oyees” are identified in the
regul ati ons as managenent duties. 29 CF. R 8 541.102.

Goff has also confirned that she assisted with
interview ng and sel ection, naintained production records,
handl ed enpl oyee conpl aints and gri evances, and had
responsibility for disciplining enployees. (CGoff Dep. at 32-36,
47-48, 96, 123-25; Bayada Mbt. Ex. 15). She also stated that she
“assist[ed] with interview ng, advertising, maintaining [her] ads
on [the] conpany website,” and that she had “been cross trained
in Human Resources.” (Bayada Mot. Ex. 5).

The Court finds that Bayada has carried its burden of
provi ng that no genuine dispute of material fact remains on the

i ssue of whether CGoff’s primary duty was managenent.

3. Customary and Regular Direction of Two or Mre
Enpl oyees

Under the next prong of the executive exenption test,
CGof f nmust have customarily and regularly directed two or nore

enpl oyees. On her nonster.comresune, CGoff described her Bayada

12



duties as including assisting in recruitnment and retention of
nursing staff, supervising and evaluating the staff, and maki ng
performance eval uations. (Bayada Mot. Ex. 6). She was trained
i n human resources, and ensured that enployees conplied with
Bayada hunman resources policies including certification,
i mmuni zati on and aut horization requirenents. (CGoff Dep. at 35).
She confirmed in her deposition that her main function was to
“oversee all casel oad nanagenent activity, assum ng
responsibility for the delivery of services in accordance with
Bayada Nurses’ standards.” (Bayada Mot. Ex. 12; CGoff Dep. at
122). She also confirned that her specific responsibilities
i ncl uded nonitoring enployees, facilitating, supervising, and
evaluating field staff performance, helping wth interview ng,
hiring, salary determ nations and term nations, and docunenti ng
incidents. (CGoff Dep. at 123-25). GCoff’s primary scheduling
duty invol ved convincing enpl oyees to cover certain shifts.
(Goff Dep. at 31). Being the only manager on duty as an on cal
supervi sor, Goff had no choice but to direct other enpl oyees.
(Goff Dep. at 128).

The Court finds that Bayada has carried its burden of
provi ng that no genuine dispute of material fact remains on the

i ssue of whether CGoff regularly directed several other enpl oyees.

13



4. Authority to Hire or Fire or Suggestions G ven
Wi ght

Goff had the authority over or, at the very |east, her
suggestions and recommendati ons were given particular weight in
the decisions to term nate enpl oyees, as evidenced by the two
termnation letters that she al one signed. (Bayada Mot. Ex. 15).
She herself describes her substantive involvenent in
interviewi ng, recruitnment and hiring. (Goff Dep. at 34-35). Her
j ob description notes that she had a responsibility “[t]o
participate in and/or contribute to the interview ng, hiring,
initiating of salary increnments, and term nating of enploynent
for field enployees.” (Bayada Mt. Ex. 12). The Court finds
t hat Bayada has carried its burden of proving that no genui ne

di spute of material fact remains on this el enment.

5. Customary and Regul ar Exerci se of Discretionary
Power s

To qualify for the executive exenption, CGoff nust have
customarily and regul arly exercised discretionary powers. In

NLRB v. Attleboro Assocs., Ltd., 176 F. 3d 154, 167 (3d Gr.

1999) (i nternal quotations onmtted), the Court reasoned that

“deci sions to assign workers are inseverable fromthe exercise of
i ndependent judgnent, especially in the health care context where
staffing decisions can have such an inportant inpact on patient

health and well-being.” The Court found that where nurses set or

14



assisted in setting daily assignnents for nursing assistants and
hel d general supervisory authority over their duties, but did not
“exercise the authority to initiate or request transfers or
require an off-duty [nursing assistant] to report to work when a
unit is understaffed,” these nurses were using independent
judgnent. 1d. at 166-67.

Gof f schedul ed and assi gned enpl oyees in the health
care context, and her own adm ssions as well as the other
evidence in the case show that she used discretion and
i ndependent judgnent. |In addition, CGoff had nore discretionary
duties than the nurses in Attleboro. Unlike them she was
responsi ble for finding nurses to fill energency needs. She had
to deal with patient problens, and was often the only supervisor
on duty. She had to match up specific patient needs with
specific nurse skills. (Bayada Mot. Exs. 5, 6; CGoff Dep. at
126). Coff’s attenpts to distinguish the Attleboro case because
she had to assign nurses within the paranmeters of a nurse
assi gnnent codi ng system at Bayada are unpersuasive. CGoff used
di scretion in making these placenents, and they were her main
task. Her other tasks, such as helping wth hiring and firing,
al so involved the use of discretion. The Court finds that Bayada
has carried its burden of proving that no genui ne dispute of

material fact renmmins on this el enent.
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6. Not More Than 20% of Tine to Non- Exempt Whrk

As di scussed above, CGoff’s primary duties were
executive ones. Although she may have spent sone tine on other
t asks, she spent nost of her tinme assigning nurses and dealing
wth clients. This was exenpt work, as anal yzed above.

There is an issue as to whether the tinme that Coff
spent not working while on call should be considered work time in
this analysis. Sonetines, enployees receive overtinme pay for on
call time, and sonetines they do not, dependi ng upon the facts of

t he i ndividual case. | ngram v. County of Bucks, 144 F.3d 265,

268 (3d Cr. 1998). As the court in MDowell v. Cherry Hil

Twp., 2005 U.S.Dist. LEXIS 29327 at *2 (D.N.J. Nov. 21, 2005),
stated, the determ nation of whether on call tine entitles an
enpl oyee to overtine only conmes into play “[i]f the Court finds
that Plaintiff is not exenpt under the FLSA.” This issue, then,
is irrelevant because Goff was not entitled to overtine in the
first place because she was an exenpt enpl oyee.

The Court finds that Bayada has carried its burden of
provi ng that no genuine dispute of material fact remains on this
el ement, or on the issue of whether CGoff was an exenpt executive
enpl oyee under the FLSA and the NJWHL. Goff is not entitled to

overtime pay.

16



C. Adm ni strative Exenption

Bayada al so argues that Goff was exenpt under the
adm nistrative exenption to the FLSA and NJWHL, and the Court
agrees. This exenption covers an enployee (1) who nmakes at | east
$455 per week, (2) “[w]hose primary duty is the performance of
of fice or non-manual work directly related to the nmanagenent or
general business operations of the enployer or the enployer’s
custoners,” and (3) “[w hose primary duty includes the exercise
of discretion and i ndependent judgnent with respect to natters of
significance.” 29 C.F.R § 541.200.

CGof f' s Bayada enpl oynent neets factors (1) and (3), as
di scussed above.

As to factor (2), it is undisputed that Goff’s work was
of fice or non-manual work. Bayada' s business involved providing
nurses for patients, and Goff matched nurses to patients,
ensuring that conpany standards were net. As CGoff stated in her
resunme on careerbuilder.com as a staff supervisor at Bayada, she
was involved in “casemanagi ng to ensure that the enpl oyee retains
a positive relationship wwth the client and/or famly while
adhering to standards.” (Goff Dep. at 30; Bayada Ex. 5). This
direct role in managing and dealing with custoners to ensure that
standards were nmet fits wthin prong (2) of this exenption.
Bayada has carried its burden of proving that no genui ne dispute

of material fact remains on the i ssue of whether Goff falls

17



within the adm nistrative exenption

D. Conbi ned Executive/ Adm nistrative Exenption

Bayada argues that Goff also could have had a conbi ned
executive/adm nistrative position that would be exenpt from
overtinme requirenments. Although Goff attenpts to distinguish the
cases cited by Bayada and notes that they are non-binding, she
does not argue that an exenption based upon a conbi ned position
is unavailable in this jurisdiction. Rather, she reiterates her
argunent s about why Goff was not an executive or adm nistrative
enpl oyee. The Court concludes that Bayada has satisfied its
burden of proving that no genui ne dispute of material fact
remai ns on either of these exenptions. Goff would al so be exenpt
if her position is viewed as both executive and adm ni strative.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELI ZABETH GOFF : CIVIL ACTI ON
V.
BAYADA NURSES, | NC. : NO 04-5226
ORDER

AND NOW this 24th day of March, 2006, upon
consideration of the plaintiff’s Mtion for Partial Summary
Judgnent (Docket No. 13), the defendant’s Mdtion for Summary
Judgnent (Docket No. 15), and all responses and replies to both
nmotions, and after oral argunent on the notions on March 2, 2006,
| T I'S HEREBY ORDERED that, for the reasons set forth in a
menor andum of today’s date, the plaintiff’s notion for partial
summary judgnent is DENI ED, and the defendant’s notion for
summary judgnent is GRANTED. Judgnent is entered in favor of the

def endant and against the plaintiff. This case is closed.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




